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SOiE'mnluI gwear :
t, JOAN EDRA STERLING ALLIN, of Te Horo Beach, Retired, AEEIRNH

Introduction
1. My full name is Joan Edra Sterling Allin.
2. | have been:
a. a senior lecturer in law at Victoria University of Wellington;
b. aresource management partner at Chapman Tripp;
c. an independent hearings commissioner; and

d. a judge of the Environment Court - Principal Environment Judge and
then an alternate Environment Judge.

3 | am retired now.

4. My degrees are BA (Hon), LLB and LLM. My LLM thesis was on public
participation in the environmental assessment process.

5. | was the lawyer on the four-person Core Group that directed the Resource
Management Law Reform (RMLR) process and reported to the then Minister
for the Environment, Geoffrey Palmer (now Sir Geoffrey). The RMLR process
resulted in the Resource Management Bill first being introduced into
Parliament. The Core Group was given a New Zealand Planning Institute
award for its work.

B. In summary, | have decades of resource management experience and
expertise.

Matters that | address

7. To provide the Court with the context within which the declarations occur, |
provide a history of what has occurred in relation to the Proposed Kapiti
Coast District Plan 2012 (PDP) and then deal with more recent facts. | do not
address the declarations sought individually.

8. Links to more detailed information are provided so that the Court and others
can access that information if they so wish. Accessing that information is not
necessary to understand what | say in this affidavit.

9. In the afternoon of 7 April 2018, | received Minute 5 from the Hearings Panel®
hearing submissions on the PDP when most of this affidavit had already been
drafted. | therefore deal with Minute 5 as a separate matter near the end of
the affidavit.

1 The chairperson is Alistair Aburn. Independent Commissioners are David McMahon and
Miria Pomare. Councillors sitting as Commissioners are Diane Ammundsen and Mike Cardiff.
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10. | deal with matters under the following headings (and paragraphs):

Further personal information, my links with CRU and my duty to the
Court (paras 11-26)

Some background information about the PDP (paras 27-36)
The Allan/Fowler report (paras 37-64)

The Council's resolutions of 24 July 2014 - what was expected and
what occurred (paras 65-74)

The Council’s resolutions of 24 July 2014 include inconsistent
resolutions (paras 75-76)

Inconsistent Council resolutions of 24 July 2014 as to what prowsmns
of the PDP should be withdrawn {paras 77-117)

Inconsistent Council resolutions of 24 July 2014 as to whether a
variation or a plan change was to be advanced (paras 118-126)

Coastal Advisory Group (CAG) is yet to be formed (paras 127-143)

Council officers’ positian that there is to be no variation
{paras 144-186)

PDP Updafe Keeping you informed on progress - no announcement
that there would be no variation {paras 187-194)

How the SEV deals with coastal hazard mitigation activities (paras
195-206)

River and stream mouth cutting provisions - withdrawn provisions
have changed the effect of provisions in the PDP {paras 207-211)

Extent of the coastal environment and the related maps (paras 212-
218)

What is happening to submitters (paras 217-243)

The 24 July 2014 Council resolutions based on the Allan/Fowler
recommendations vs what has happened (paras 244-247)

Hearings Panel Minute 5 (paras 248-257)

Conclusion (para 258).
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Further personal information, my links with CRU and my duty to the
Court

| have been asked by counsel for Coastal Ratepayers United Incorporated
(CRU) to provide this affidavit. | am providing this affidavit on a voluntary,
unpaid basis.

For the past 27 years, my partner, Rob Crozier, and | {or our family trusts)

have owned various Kapiti properties on an almost continuous basis. Forthe
past 17 years, we have lived part-time (5 years) and then full-time (12 years)
at Te Horo Beach. Our current property comprises two beachfront sections.

When we received a letter dated 25 August 2012 from the Kapiti Coast
District Council (KCDC or Council) about a coastal hazards report having
been done and coastal hazard information going on LiMs, we were not
personally concerned as our property was not badly affected.

Rob and | lodged two submissions on the PDP, the first dealing with most of
the PDP matters and the second dealing with coastal matters. We and the
Allin Family Trust and the Crozier Family Trust also lodged a number of
further submissions.

We sought wide-ranging general and specific relief in our submissions. Our
submissions said:

“The more we look at the provisions, the more fish-hooks we seem to
discover”.

Qur submissions did not seek that the PDP be withdrawn. | deal with this
further under the next heading “Some background information about the
PDP”.

Paragraph 20 of the Evidence and Submissions that | have lodged with
KCDC for all of the PDP hearings (Evidence and Submissions) says:

“In this document, | deal not only with matters that affect us personally
but also with matters that do not affect us. indeed, most of what |
address doesn'’t affect us personally at all.”

Most of my involvement with the PDP has been of a public service nature.
From a practical perspective, there is little in the PDP that would adversely
affect us personally. Because of my background and experience, | have felt a
heavy self-imposed burden to:

a. iry to help KCDC to get a good plan. | have tried to help Council staff
in 2 number of waysz; and

b. help people in the community affected by a variety of matters.

| turn now to address my links with CRU.

Z Paragraphs 33-46 of my Evidence and Submissions explain some.
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Rob and | are members of CRU. Neither of us is on the CRU decision-
making commitiee but | have attended meetings when | had relevant
knowledge about a topic. CRU's motto of “Good science, good planning &
good law” is consistent with our approach. 1 would also add "good process”.

When 1 first heard, and read, about the outcry from Kapiti coastal people in
relation to the Kapiti Coast Erosion Hazard Assessments done by Dr Roger D
Shand of Coastal Systems Limited (CSL), | assumed that people were over-
reacting. When I finally read the reports, | realised that they were not.

The CSL reports were not, in my opinion, prepared in accordance with the
law. As a result, | offered to help CRU on a voluntary basis. Usually, my help
was in the background and | did not always agree with what CRU did. | have
made it clear to CRU that | do not and cannot provide iegal advice.

1 have provided varying levels of help to CRU on a range of matters including
evaluating the appropriateness of the CSL. reports; CRU’s submission and
further submission on the PDP; LIM® and Building Act* matters; meetings with
Council staff; preparing for the independent Coastal Panel that considered
the adequacy of the CSL reports; dealing with the terms of reference for the
Coastal Advisory Group that was to be formed; and commenting on the
Submitter Engagement Version, a non-statutory document released 2% years
after the PDP that included changes to the PDP that the Council officers were
suggesting at that stage.

I have sought to make it clear in my dealings with Council officers and others
that, unless stated otherwise, | do not speak on behalf of CRU or represent its
position. | speak for myself and provide what my own opinion is, regardiess
of whether it happens to agree with what CRU or members of CRU say or
wish to advance.

I confirm that | have read the Code of Conduct for Expert Witnesses and that |
agree to comply with it. | confirm that | have considered all the material facts
that  am aware of that might alter or detract from the opinions that | express,
and that this evidence is within my area of expertise, except where { state that
{ am relying on the evidence of another person.

Having said that, in light of the Courl’s expertise in legal matters, | have
tended to avoid expressing an opinion and generally have worded the
affidavit using different language. | hope that is acceptable to the Court.
Nevertheless, | wish to confirm that | have completed this affidavit on the
basis of an overriding duty to assist the Court impartially.

3 Mike and Veronica Weir sought judicial review in the High Court, CRU participated in the
hearing. | was not closely involved with the High Court actions. Eventually, the Council
stopped referring to the hazard lines on LiMs.

4 KCDC was using the CSL reports to put notices on titles under the Building Act. The
Council eventually stopped doing that and reviewed all notices that had been put on titles and
removed any that had heen put on titles inappropriately. @/\



Some background information about the PDP

27. The PDP and the process surrounding it have been fraught with difficulty from
before the PDP was even notified.

28. | attended the 22 November 2012 Regulatory Management Committee
meeting where the decision to notify the PDP was made. Having had a short
opportunity to look at the draft on the website®, in my 3 minutes of public
speaking time, | begged the Committee not to notify the PDP. My comments
included the following:

“‘Please do not publicly notify this draft plan. Correcting errors and
making changes are much more difficult once one is into the statutory
process. Why not use this draft plan as a basis for consultation with
the community, get some informal feedback, iron out the errors, get a
handle on how likely it is that Dr Shand’s lines could potentially occur
in real life, get some legal advice about whether as a matter of iaw the
precautionary principle has been given too much emphasis in the
modetlling, get some focus among the experts and affected peopie
(many of whom are experts in their own right) and then have a publicly
notified plan that will not get the Council mired in years of court
batties? ...

Battling it out in court hardly seems productive or cost-effective. If
ever there was a time for cups of tea and cool heads, now is the time.
Otherwise, ratepayers are likely to be faced with yet another budget
blowout from a project that started out as a district plan review and
has now turned into a full-blown proposed district plan, seemingly with
battle lines being formed and errors in the plan already identified.
That is not constructive.”

29. The more | locked at the detail of the PDP, the worse it became. | continued
to discover more and more fish-hooks.

30. On 26 September 2013, in relation to what was going to be Hearing 1 for the
PDP, | emailed KCDC attaching 121 pages of my detailed without prejudice
draft evidence dated 25 September 2013°.

31.  The text of my email was lengthy and set out a range of concerns about the
PDP and the process that had been established at that stage for hearings. It
included that;

a. the PDP was the worst plan that | had seen in my career - by a
considerable margin;

b. there were so many things that needed to be fixed in the PDP that it
seemed to me that it wouid be better to be dealing with them outside
the legal process; and

5 Despite the fact that the PDP is a full review and a significant, and problermatic, re-write of
the operative District Plan, no draft was released seeking public comments. The draft was
put on the website a short time before the decision was made to publicly notify the PDP.

61 also emailed marked-up provisions of parts of Chapter 1 definitions, Chapter 2 objectives,
Chapter 5 Living Environment, and various other provisions to certain Council officers.

\
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c. | had reached the conclusion that the PDP should be withdrawn and
that the Council should act under clause 8D of Schedule 1 to the
Resource Management Act 1991 (RMA) and withdraw the PDP,

| also forwarded the email to a number of other submitters.

The draft evidence was a trigger’ for a number of people to go to the Council
meeting of 3 October 2013 and say that the PDP shouid be withdrawn.

One eventual outcome was that the Council appointed three coastal experts®
and a statistician {Coastal Panel) to review the science and assessments
done by CSL. Their final report was issued in June 2014°%. The Coastal
Panel conciuded that™:

“the hazard iines recommended by CSL. are not sufficiently robust to
be incorporated into the Proposed District Plan”,

Ancther outcome was that Sylvia Allan and Richard Fowler QC were
appointed to do an independent review of the PDP. Their report took into
account the Coastal Panel's work and the final report Independent Review of
the Kapiti Coast Proposed District Plan (Allan/Fowier report) was issued in
June 2014,

Both processes included significant opportunities for submitters and others to
participate. The Coastal Panel provided an opportunity for people to provide
input in public to the Coastal Panel during a process that was similar to a
Council hearing. Submitters and others could meet with one or both of the
authors of the Allan/Fowler report. The coastal expert that CRU had
engaged'? participated in an experts’ group as part of the Coastal Panel's
process. The reports record the participation of a range of people, including
myself'® and Christopher Ruthe, who is the chairperson of CRU.

The Allan/Fowler report

| discuss the Allan/Fowler report in some detail because understanding that
report is critical to understanding the problems relating to the PDP that have
arisen subsequent to the Allan/Fowler report, including:

a. inconsistent Council resolutions as to what coastal hazard provisions
were to be withdrawn from the PDP;

b. the coastal hazard provisions that have been withdrawn from the PDP;

¢. inconsistent Council resolutions as to whether a variation or a plan
change is to be advanced:; and

7 Not the only frigger.

% Including two internationat experts.

9 Volume 1, tab 1.

10 Section ES.1 in the Executive Summary, not paginated.

1 volume 1, tab 2.

12 Dr Willem de Lange.

13 In relation to the Allan/Fowler report, at the request of the authors.
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d. Council officers’ position that a variation to the PDP should now not be
advanced.

There is reference in the Allan/Fowler report to coastal hazard management
areas (CHMAs). To explain what CHMAs are:

a. the C series maps in the PDP identified “Rural No Build”, “Urban
Relocatable Build” and “Urban No Build™ areas as CHMAS;

b. Chapter 4 Coastal Environment had a section 4.2 headed “Coastal
Hazard Management Areas”; and

c. Chapter 4 rules included, among other things, rules relating to the
CHMAs.

The Allan/Fowler report records that Council's cbjective in cornmissioning
their review was™:

“to determine whether the plan should continue to be progressed
through the hearings process, significantly changed, be withdrawn or
some other process followed in order to best achieve the [stated] goal"

and the Council's stated goal was:
“to have a District Plan that represents good pracfice, is
comprehensible for users, is easily accessible and this is achieved
fairly in the most cost effective [sic] way."

The Alian/Fowler report considered a number of options.

Option 3 was to withdraw the PDP and recommence the review (i.e. regard
the PDP as a draft)'.

Option 4 was to continue the PDP process, but modified so that the process
efficiently addresses the plan as a whole, and drawing on the “basket of tools”
available to the Council where improvements are needed that are beyond the
scope of submissions.

Their conclusion was'™

“We have concluded that Option 4 ... is the preferred option, although
by a relatively narrow margin over Option 3.

14 pages j and 1.

15 page iii, see also page 40.

16 page iii, see also pages 41-42.
17 page 42.



44,  The recommendations of the Allan/Fowler report are'®:

“1. The Council proceed with the PDP on the basis of a modified
process of hearing and making decisions which includes all elements
set out in section 5.5 of this report.

2. A detailed implementation plan including resourcing and timetahle is
developed to progress the PDP in accordance with recommendation

1. A communications pfan to keep the community informed would be
a necessary part of the implementation.

3. The Council undertake a detailed review of the rules of the PDP
having legal effect and clarify these provisions as soon as possible.

4. The Council resolve to withdraw from the PDP the coastal hazard
management areas on the plan maps along with the associated policy
section and rules, and clarify the parts of the operative District Plan
which provide stop-gap coverage relating to coastal hazards.

5. The Council develop an implementation plan to progress work on
the coastal erosion hazard assessment, and other aspects of coastal
hazard management. The implementation should build on the work
already done and incorporate adequate and appropriate
communications and consultations provisions, including a role for an
advisory group as described in section 6.4 of this report.

6. At an appropriate fime (or times) the Council proceeds with a
variation (or variations) fo include suitable and relevant policy,
methods and rules in the PDP to address the district's coastal hazards
in accordance with the NZCPS, the RPS and best practice.

7. The Council only withdraw the whole of the PDP if it is unable to
resource the methods we recommend for proceeding through Option
4, or if it considers the residual risks ... are too high.”

45, I deal with some aspects of their recommendations next and ! address them
mare fully in later sections of the affidavit.

46. Recommendation 1 refers to section 5.5 of their report, which includes’:

“We envisage Option 4 being undertaken on the basis of a tightly-
managed process with the following elements:

= asmall tight, appropriately skilled and experienced, technical
team...

« all Section 42A reports and a tracked changed officer's
recommended version of the complete PDP should be
available to all a reasonable time (say six weeks) prior to
commencement of hearings.

18 page 54.
19 Pages 43-44. k
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+ further use of aiternative resolution methods (prehearings,
negotiations) following release of Section 42A reports, as
appropriate.

« careful organisation of the hearing process around fopics, ...".

Recommendation 2 refers to a detailed implementation plan and timetable as
well as a communications plan to keep the community informed.

In terms of timetable, Annexures A, B and C to Katharine Moody's affidavit
are three timelines included in officers’ reports to either the Council
(Annexure A) or the Regulatory Management Committee (Annexures B and
C).

In terms of communications, 12 editions of PDP Update Keeping you
informed on progress newsletters have been issued.

Recommendation 3 is not relevant to coastal hazard matters.

Recommendation 4 refers to the Council resolving to withdraw from the PDP
the coastal hazard management areas on the plan maps along with the
associated policy section and ruies, and clarify the parts of the operative
District Plan which provide “stop-gap coverage relating to coastal hazards”.

At page 51, the Allan/Fowler report said (footnotes omitted, emphases
added):

*On the basis of the findings of the coastal erosion hazard
assessment review we consider that the Council should withdraw the
coastal hazard management areas shown as the Map Series C of the
PDP, along with the whole of the text under the heading 4.2 “Coastal
Hazard Management Areas” including explanatory material and
policies, as well as all rules which relate specifically to the mapped
coastal hazard management areas. We propose this because, while
the rules do not yet have legatl effect, the policy does.

An explanatory “placeholder” needs to be inserted instead which
clarifies which provisions of the operative District Plan will remain in
place while a variation is prepared and processed fo operafive status
fo address the requirements of the NZCPS and the RPS...".

In summary, the Altan/Fowler report identified that the parts of the PDP that
should be withdrawn were:

a. the coastal hazard management areas shown on the Map Series C of
the PDP;

b. the whole of the text under the heading 4.2 “Coastal Hazard
Management Areas” including explanatory material and policies; and

c. all rules which relate specifically to the mapped coastal hazard
management areas.
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Apart from the maps, all of that informaticon is in Chapter 4 Coastal
Environment.

The explanatory place-holder about the operative District Plan was a “stop-
gap” measure only until a variation to the PDP was prepared and processed
to operative status to address the requirements of the New Zealand Coastal
Policy Statement 2010 (NZCPS) and the Regional Policy Statement for the
Wellingion Region (RPS).

On page 52, the Allan/Fowler report says (emphases added):

“The provisions in the operative District Pian that manage coastal
hazards need to be identified and endorsed as the Councii's current
statutory planning framework for the coastal area until a variation is
developed and notified.

However, this is insufficient to meet national and regional policy
requirements, and will be based on serously outdated science, so the
Councif must proceed with work towards a variation while other work
on the PDP is progressed.

A framewaork, timetable and budgetary allocation will be necessary.
We strongly recommend the involvement of an advisory group in all
steps of investigations, community engagement, and the development
of policy and replacement plan provisions.”

Recommendation 5 is to develop an implementation plan to progress work on
the coastal erosion hazard assessment and other aspects of coastal hazard
management. The implementation plan should:

a. build on the work already done; and

b. incorporate adequate and appropriate communications and
consultation provisions, including a role for an advisory group as
described in section 6.4 of the Allan/Fowler report.

Section 6.4 includes (footnotes omitted, emphases added)®:

“This should be done at an early stage in the implementation plan for
progressing with the PDP, We consider that the Councif should
establish an advisory group to help it progress both the science
advice, the problem definition and the policy development, including
the consideration of alternative responses to the problems identified
from the continued science advice. The advisory group should include
representation of local people and businesses as well as agencies
such as DoC and GWRC. The advisory group should work closely
with the Council on all aspects, including advising on methods for
engagement with affected people and other stakeholders at various
stages of the processes.

Continued work on coastal hazards should be considered to be a high
prionity and not "parked”. The current hazard lines in the operative

20 page 51.

7
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District Plan are understood to largely date from the Kapiti Borough
District Scheme, which was made operative in 1981, with
modifications around the Waikanae Esfuary included at some time
prior to 1995. While a necessary stop-gap, their extent is highly likely
lo be found to be inadequate as a basis for a variation to the PDFP fo
meet national policy expectations and good practice. The defauit
provision of setback lines elsewhere in the operative District Plan may
prove sufficient in other areas, but require testing, and their purpose
{which may be a multipie purpose) clarified.”

In summary, that section of the report says that:

a. at an early stage, Council should establish an advisory group,
including tocal people;

b. continued work on coastal hazards should be considered to be a high
priority and not “parked”;

c. current hazard lines in the operative District Plan are understood to
largely date from a document that was made operative in 1881 with
some modifications around the Waikanae estuary some time prior to
1995; and

d. the lines are highly likely to be found to be inadequate as a basis for a
variation to the PDP to meet national policy expectations and good
practice.

Recommendation 6 is straighiforward i.e. proceed with a variation {or
variations} to dea! with coastal hazards. There is ho reference to a plan
change.

The variation is to include suitable and relevant policy, methods and rules in
the PDP to address the district’s coastal hazards in accordance with the
NZCPS, the RPS and best practice.

Recommendation 7 deals with Option 3 vs Option 4. The Council should only
withdraw the whole of the PDP (Option 3) if it:

a. is unable to resource the methods they recommend for proceeding
through Option 4 (i.e. all of the previous recommendations); or

b. considers the residual risks® are too high.

The recommendation to proceed with Option 4 rather than Option 3 was
based on all of the recommendations above being fulfilled.

The Council's decision to continue with the PDP rather than withdraw it was
based on the Allan/Fowler report's recommendations.

21 |dentified in section 5.6 of the Allan/Fowler report.
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The Council’s resolutions of 24 July 2014 - what was expected and what
occurred

In general, 1 consider that submitters:

a. expected that the Council would adopt the recommendations of the
experts that it had engaged; and

b. were generally content with that.

The lack of protest in refation to the Council's resclutions is a demonstration
of that. The Allan/Fowler report for Option 4 was a package of
recommendations that needed to be implemented for Option 4 to work.
Otherwise, Option 3 should be adopted. The officers had four months to
consider submissions, and the officers’ ability to achieve the suite of
recommendations, before a Go/No Go decision on Options 3 or 4 was to
occur in November 2014.

From my perspective, having said that the PDP should be withdrawn, | felt
that the Council had done the right thing by engaging senior experis to
address the issue. While | remained of the view that Option 3 was the
preferable option, | respect those experts and their opinions. They had come
up with a suite of recommendations for the Council to follow and | did not say
anything further publicly about it.

All KCDC had to do was to follow the Allan/Fowler report's recommendations.

Council's resolutions of 24 July 2014% endorsed the Allan/Fowler report and
the Coastal Panel's report and adopted the reports’ recommendations.

The first resolution relates to the Allan/Fowler report:

“That the Council, in relation to the report “Independent Review of the
Kapiti Coast Proposed District Plan” [the Allan/Fowler report]
(Attachment 2 to Report SP-14-1253):

(a) endorse the Independent report; and
(b) adopt its recommendations 1 to 6 being:

1. The Council proceed with the PDP on the basis of a
modified process of hearing and making decisions
which includes all elements set out in section 5.5 of this
report.

2. A detailed implementation plan inciuding resourcing
and timetable is developed to progress the PDP in
accordance with recommendation 1. A communications
plan to keep the community informed would be a
necessary part of the implementation.

22 The relevant resolutions are under the heading "KCDG 14/06/128 PROPOSED DISTRICT
PLAN INDEPENDENT REVIEWS AND WAY FORWARD (SP-14-1253)" available at
hitp:/fwww.kapiticoast.govt.nz/contentassets/fa4306d86d 704bBeb55eceal €26d5c2/24-july-
2014/council-minutes-24-july-2014.pdf.
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3. The Council undertake a detailed review of the ruies of
the PDP having legal effect and clarify these provisions
as socn as possible.

4. The Council resolve to withdraw from the PDP the
coastal hazard management areas on the plan maps
along with the associated policy section and rutes, and
clarify the parts of the operative district plan which
provide stop-gap coverage relating to coastal hazards.

5. The Council develop an implementation plan to
progress work on the coastal erosion hazard
assessment, and other aspects of coastal hazard
management. The implementation should build on the
work aiready done and incorporate adequate and
appropriate communication and consuiltation
provisions, including a role for an advisory group as
described in section 6.4 of this report.

6. Atan appropriate time (or times) the Council proceeds
with a variation (or variations) to include suitable and
relevant policy, methods and rules in the PDP to
address the district's coastal hazards in accordance
with the NZCPS, the RPS and best practice”; and

(¢) adopt Option 4 {continuation of the Proposed District Plan process)
but reserve the ability fo invoke Option 3 (withdraw the PDP) once
further analysis of all submissions have [sic] been completed in
November 2014."

71. The next resolution related to the Coastal Panel's report:
“That the Council, in relation to the report “Coastal Ercsion Hazard
Assessment for the Kapiti Coast: review of the science and
assessment undertaken for the Proposed Kapiti Coast District Plan”
(Attachment 1 to Report SP-14-1253):
{(a} endorse the Coastal report; and

(b) adopt the report's recommendations in fuii.”
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72. The third resolution is not stated to be linked to either report but it is apparent
that it is related to the Allan/Fowler report® and resolution (b) 5 above in
relation to the Allan/Fowler report:

“That the Council endorse the formulation of a Coastal Advisory
Group (CAG) with membership from key statutory agencies,
neighbouring councils, submitters, coastal land owners and
community representatives with an independent chair.
That staff develop a draft terms of reference for the Coastal Advisory
Group and identify the skills / atiributes of potential group members for
Council consideration.”

73. Al of these resolutions were carried.

74, At paras 244-247, | return to the Council's 24 July 2014 resolutions that were
based on the Allan/Fowler report’'s recommendations and address how well
the resolutions have been implemented.

The Council’s resolutions of 24 July 2014 include inconsistent
resolutions

75. | have only discovered within the last week or so {(and after Katharine
Moody's affidavit was sworn) that there are inconsistent resolutions resulting
from the 24 July 2014 Council meeting both as to:

a. what provisions of the PDP should be withdrawn; and
b. whether a variation or a plan change was to be advanced.

76. I deal with the relevance of these in the following two sections, respectively.

Inconsistent Council resolutions of 24 July 2014 as to what provisions
of the PDP should be withdrawn

77. The relevant parts of the inconsistent resolutions of the Council are:
“MOVED (Gaylor/Cardiff)

That the Council, in relation to the [Allan/Fowler report]:

(b) adopt its recommendations 1 to 6 being: ...
4. The Council resclve to withdraw from the PDP the
coastal hazard management areas on the plan maps
along with the associated policy section and rules...

CARRIED"®

23 The Coastal Panel’s report had not made any such recommendations but section 6.4 of the

Allan/Fowler report did at page 51.

24 Pages 6-7.
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and
*MOVED (Gurunathan/Elliott)
That Council

a) agree to formally withdraw the following provisions of the
Proposed District Plan, including all related objectives, policies,
rules, map fayers, definitions and references:

+ Coastal Hazards
» Hazardous Facilities
+ Priority Areas for Restoration. ...

CARRIED"®.

Removing ali objectives, policies, rules, map layers, definitions and
references to coastal hazards was not what the Allan/Fowler report
recommended.

But it is what has happened.

it seems that Council officers misunderstood the recommendations of the
Allan/Fowler report as the resolutions passed by the Council were included in
the officer’s report to the Council. | return to this after explaining why the
error regarding what was withdrawn from the PDP was not immediately
apparent.

in June 2015, the Council released a non-statutory document “Submitter
Engagement Version” (SEV) for discussion purposes. It showed the officers’
then thinking as to what changes should be made to the PDP in strike
through and underlining in terms of responses to submissions or minor
corrections (not withdrawals).

The SEV did not show the withdrawn provisions by strike through. Instead,
the withdrawn provisions were omitted completely from the SEV. So, one
would only be able to discover any problem relating to the withdrawn
provisions by looking at the PDP, but for practical purposes the SEV was the
document that everyone was focussed on, not the PDP.

Until | read the draft evidence of Katharine Moody that she had prepared for
the General/Plan-wide hearing that started on 4 April 20186, | had not realised
that the Council had withdrawn provisions beyond those recommended in the
Allan/Fowler report i.e.:

a. the coastal hazard management areas shown on the Map Series C of
the PDP (so the CHMAs on identified maps);

b. the whole of the text under the heading 4.2 “Coastal Hazard
Management Areas” including explanatory material and policies (in
Chapter 4); and

35 page 9.

A
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c. ali rules which relate specifically to the mapped coastal hazard
management areas (also in Chapter 4).

A {etter dated 30 October 2014 from KCDC to Rob and me says:

“The purpose of this letter is to advise you, as a submitter to the
Proposed District Plan (PDFP}), that the Council has withdrawn parts of
the PDP relating to

* (Coastal Hazard Management Areas
» Hazardous substances and facilities
+ Priority areas for restoration.

The withdrawals affect some objectives, policies, rules and map
layers...

Background to withdrawal

The withdrawals have been undertaken as a direct result of the two
independent reviews the Council commissioned of the PDP..."

There was nothing in that letter to cause any concern in terms of any
deviation from Option 4 and the Allan/Fowler report’s recommendations.

| discovered in February this year that, in various Chapter 4 rules®®, KCDC
has withdrawn reference to the CHMAs to which the rule applied but
otherwise left the rule intact.

The result is that those rules in the PDP as notified that only applied in certain

- CHMAs (or outside certain CHMAs) now purport to apply in different, or

wider, areas.

That was done by withdrawal, not by a variation, so people had no
opportunity to submit on such an alteration to the PDP as notified.

There seems to have been no consideration by KCDC when withdrawing only
the references to the CHMAs in those rules in Chapter 4 as to what areas the
rule originally applied to and whether there was scope for such a rule to apply
to a different area.

In addition, it seems that virtually all references to coastal hazards or coastal
erosion have been withdrawn from the PDP. Katharine Moody's affidavit
deals with this at paras 36-52,

26 Rules 4A.2.1,4A.3.1, 4A.3.2, 4A.3.3, 4A.4.1 4A5.4.
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91. The withdrawal of provisions has even extended to misrepresenting Policy 1
of the NZCPS. Section 4.1 Coastal Environment of the PDP now states
{pages 4-1 - 4-2):

“Policy 1 of the NZCPS 2010 states that the extent of the coastal
environment varies from region to region. The coastal environment
includes the coastal marine area and islands within the coastal marine
area, as well as areas where coastal processes, influences or
qualities are significant-areas-which-are-atrisk-frem-coastal-hazards,
inter-related coastal marine and terrestrial systems ...".

92. Policy 1(2) of the NZCPS states that the coastal environment includes:
“(d) areas at risk from coastal hazards”.

93. Having now come to realise that the withdrawals from the PDP extended well
beyond what was recommended in the Allan/Fowler report, | have gone back
over at least some of the relevant officers’ reporis to Council and the
Regulatory Management Committee and resolutions that were passed to try
to understand how things could have gone so badly wrong.

94.  The problem seems to have arisen in the officer’s report” to the 24 July 2014
Council meeting. The officer's report was prepared by Darryl Lew,
Environmental Planning Manager at KCDC?.

85.  MrLew joined KCDC in April 2014 after having worked for several years in
the Middle East®,

96. So he had not been at KCDC while the PDP was prepared or during the
previous 2 years while all the controversy about the CHMAs had been
occurring,

97.  The officer’s report refers to the two independent reports and says®:

“3 ... the contents of this report represents [sic] criticai
decisions for this Council and the Community, ...

7 Staff have undertaken a thorough review of both reports and
as a result have drafted this report to enable Council to make
key decisions on the way forward for the PDP process.”

27 Available at :

hitp:/fwww kapiticoast. govt. nz/contentassetsfa4306d86d704bBeb55aceas c26d5c2/24-july-
2014/1316-1 3-kcdc—or-proposed-district-plari—independent—reviews-and—wav—fonuard-sp-‘l4—
1253.pdf. | explain the relevance of Attachment 6 to the report in the next section of my
affidavit. The attachments are at
hﬁp:ﬂwww.kapiticoast.qovt.nzlcontentassetslfa4306d86d704b69b55ece381c26d502:’24-iulv—
2014/1316-13-kede-app-1-6-sp-14-1253.pdf.

28 The report was approved for submission by Stephen McArthur, Group Manager Strategy &
Partnerships and Sharon Foss, Acting Group Manager Reguiatory Services,

2% PDP Update Keeping you informed on progress Edition 1 explains Mr Lew's background.

3% Page 1.




19

98. The officer’s report says (italics and underiining of the heading original,
underlining of the text added)*':

“Coastal Hazard Provisions

8 The key finding of the Independent Coastal Hazard Review
Panel at Page 51 of the final Coastal report is as follows:

“The opinion of the Panel based on its review is that the
existing recommended hazard lines are not sufficiently robust
for incorporation into the Proposed District Plan. ..

10 As a result of this Coastal report Council staff recommend the
formal withdrawal of the coastal hazard provisions of the PDP.

12 Given that the full withdrawal of all coastal hazard provisions
will result in a new RMA Schedule One {sic] process in respect
of these provisions, staff support the recommendation of the
Independent Panel to formulate a "Coastal Advisory Group”
{CAG) comprised of ...".

99. It seems that the reference to the “fult withdrawal of all coastal hazard
provisions” might have been the beginning of the misunderstanding as to
whalt provisions should be withdrawn.

100. The recommendations in the report included the two conflicting resolutions
that the Council ultimately passed.

101, Later, the 2 October 2014 meeting of the Regulatory Management Committee
dealt with matters relevant to the PDP including withdrawzl of provisions and
maps.

102.  The Minutes™ record that Environmental Planning Manager Darryl Lew
introduced new planner Katherine Dorofaeff®. She also had not been at
KCDC during preparation of the PDP or during the controversy.®

103. Ms Dorofaeff had preapared a report Proposed District Plan Withdrawal of
Provisions and Maps™.

31 pages 1-2.

32 Available at
hitp:/Avww.kapiticoast.govt.nz/contentassets/fa7a612¢966e4fe99d0ace10d78705a3/2-
octobermMmec-minutes-2-oct-2014.pdf.

33 Page 4.

34 ppP Update Keeping you informed on progress Edition 1, released in August 2014, said
that she “is joining the council as a Principai Planner to work on the PDP.” She is no longer
the chapter lead for the chapters she was working on in the PDP and is no fonger at KCDC.
35 Available at

hitp:/fwww kapiticoast.govt.nz/contentassets/fa7a612c966e4fe99d0ace 10d78705a3/2-
october/1316-06-rmc-or-proposed-district-plan-withdrawal-of-provisions-and-maps-sp-14-
1327.pdf. Approved for submission by Stephen McArthur, Group Manager, Strategy and
Partnerships.




20

104. There are contradictions in the report and its attachment as to what is
occurring in relation to withdrawal of coastal hazard provisions.

105. The report says (italics added)¥®:

“Coastal Hazard Management Areas

9 Recommendation 4 of the [Allan/Fowler report] advised that
the Council resolve to withdraw from the PDP the Coastal
Hazard Management Areas on the pfan maps along with the
associated policy section and rules ...

11 Council staff and their planning consultants have reviewed in
detail the enfire PDP and have identified all the provisions
associated with Coastal Hazards. A summary of the sections
of the PDP affected is contained in Attachment 1.”

108. The recommendation in the officer’s report was®":

“That, in accordance with Clause 8 of Schedule 1 of the RMA, and as
generally outlined in Attachment 1, the Committee resolve to withdraw
from the Proposed District Plan those parts of the maps, cbjectives,
policies, and rules relating to;

¢ Coastal Hazard Management Areas
» Hazardous substances and facilities
« Priority Areas for Restoration”.

107. The Minutes record®:

“Darryl Lew introduced this paper and spoke of its significance as a
key milestone in the Proposed District Plan process. Mr Lew referred
to attachment one of the paper, confirming that this was not an
extensive list, but a summary of the withdrawn provisions and there
has been detailed work on the strike through provisions which will
appear as a public notice ...".

108.  The Minutes also record that the following discussion points were raised™:
+ “Alot of work has been done to ensure that “ali" objectives,

policies, rules and map layers for withdrawal have been identified.
if any have been inadvertently missed, it will be addressed.

* The areas to be withdrawn have come from the independent
review...".

35 Page 2.
37 Page 6.
38 Page 4.
39 page 5.
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From my knowledge of the Allan/Fowler report, the withdrawals summarised
in Attachment 1 to the officer’s report extend well beyond the
recommendations of the Allan/Fowler report. The Allan/Fowler report
recommendations relate only to certain provisions of Chapter 4 and the
Series C maps.

However, the Attachment 1 summary for "COASTAL HAZARDS" refers to
substantive withdrawals in Chapters 1, 2, 4 (beyond what the Allan/Fowler
report recommended for Chapter 4), 9, and 11. The Allan/Fowler report did
not recommend any of those withdrawals.

The resolution passed by the Regulatory Management Committee on 2
October 2014 was*®:

“That, in accordance with Clause 8 of Schedule 1 of the RMA, and as
generally outlined in Attachment 1, the Committee resolve to withdraw
from the Proposed District Plan those parts of the maps, objectives,
policies and rules relating to:

+ Coastal Hazard Management Areas
* Hazardous substances and facilities
* Priority Areas for Restoration.”

Consequently, relying on that Attachment 1, almost all references to coastal
hazards or coastal erosion were withdrawn from the PDP, allegedly based on
the Allan/Fowler report recommendations.

While the recommendation on page 54 of the Allan/Fowler report was worded
in general terms, the report had earlier stated in more detail on page 51 of
Section 6.4 “The Way Ahead"” that:

“... the Council should withdraw the coastal hazard management
areas shown as the Map Series C of the PDP, along with the whole of
the text under the heading 4.2 "Coastal Hazard Management Areas”
including explanatory material and policies, as well as all rules which
relate specifically to the mapped coastal hazard management areas.”

| am not aware of any consultation with coastal submitters about the Council
withdrawing much more than the Ailan/Fowler report recommended. No one
has consulted me.

The withdrawals deprive submitters of scope to address coastal hazard
matters in relation to the withdrawn provisions.

But the approach taken by KCDC leaves in place other general provisions of
the PDP that continue to address relevant matters in terms of hazard
mitigation activities such as Chapter 3 Natural Environment provisions about
landscape, natural character, ecological sites, and earthworks rules, Chapter
8 Open Space and Chapter 9 Hazards.

40 page 5.
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Many coastal submitters are unlikely {fo have standing to address or appeal
some or all of the relevant matters in those chapters, especially in reiation to
Chapter 8, the zone chapter for the Open Space (Conservation & Scenic)
Zone that runs along the coast. The focus of many coastal submitters was on
Chapter 4 which addressed coastal hazard matters, not the wider general
provisions of the PDP which did not.

Inconsistent Council resolutions of 24 July 2014 as to whether a
variation or a plan change was to be advanced

The inconsistent Council resolutions as to whether a variation or a pian
change was to be advanced are:

“MOVED (Gaylor/Cardiff)

That the Council, in refation to the [Allan/Fowler report]:

(b) adopt its recommendations 1 te 6 being: ...

8. At an appropriate time (or times) the Council proceeds
with a variation (or variations) to include suitable and
relevant policy, methods and rules in the PDP to
address the district's coastal hazards in accordance
with the NZCPS, the RPS and best practice; ...

CARRIED™
and

‘MOVED (Ammundsen/Beil)

That the Council endorse the Option 4 Implementation Plan
{Attachment 6 to Report SP-14-1253) ...

CARRIED™,

Attachment 6 to Report SP-14-1253 is Annexure A to Katharine Moody's
affidavit. it refers to “Proposed Coastal Plan Change as Per Schedule One
Process (2 Year Process)".

As the Court is aware, there is a critical difference in meaning in the RMA

between “variation” and “change™®.

One can only speculate as to why the officer's attachment, and ultimately in
effect the Council’s resolution, referred to “... Pian Change ...".

Whatever the reason, it is clear in the context that the reference to “... Plan
Change ...". is erroneous. I seems that the erroneous reference to “... Plan
Change ..." has developed a life of its own by being provided in officers’
reports to the Regulatory Management Committee.

41 pages 6-7.
42 Page 9.

43 85 2 and 43AA define both terms. 9\
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123. There is nothing in any of the KCDC documents that | have read where
officers have advised the Council or the Regulatory Management Committee
that the officers had erroneously referred to “... Plan Change ..." as being in
accordance with the Allan/Fowler report.

124. A plan change is not in accordance with the Allan/Fowler report's
recommendations or progressing Option 4. The Allan/Fowler report was clear
that a variation to the PDP is what they recommended.

125. Furthermore, Sylvia Allan’s letter dated 28 May 2015 to KCDC stated
(emphasis added)*:

“As far as | am aware, no additional aspects have been identified
where variations will be needed beyond those identified in our original
report (referring to coastal hazards ...)...".

126. Her letter demonstrates that her view as to a variation to the PDP to deal with
coastal hazards had not changed.

Coastal Advisory Group (CAG) is yet to be formed

127. As already discussed at paras 44 and 57-59, recommendation § of the
Allan/Fowler report referred to progressing work on coastal erosion hazard
assessments and a role for an advisory group as described in section 6.4 of
the Allan/Fowier report.

128. Section 6.4 included (emphasis added)*;

“This should be done af an early stage in the implementation plan for
progressing with the PDP. We consider that the Council should
establish an advisory group ..,

Continued work on coastal hazards should be considered fo be a high
priority and not "parked”.”

129.  The Council’'s 24 July 2014 resolution that was passed stated®:

“That the Council endorse the formulation of a Coastal Advisory
Group (CAG) with membership from key statutory agencies,
neighbouring councils, submitters, coastal land owners and
community representatives with an independent chair.

That staff develop a draft terms of reference for the Coastal Advisory
Group and identify the skills / attributes of potentiat group members for
Council consideration.”

130. Drait terms of reference were developed by Council officers.

44 Volume 3, tab 5.
43 Page 51.

46 Page 8. %{
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On 10 Qctober 2014, Darryl Lew emailed me a copy for my comments. |
responded on 13 October 2014 with a range of concerns about the draft.

On 6 December 2014, there was a meeting with some CRU members and
another persen to discuss an alternative approach to that in the KCDC terms
of reference.

I'was given the task of contacting Darryl Lew to explain our 4-stage approach
and to seek feedback from him. On 8 December 2014, 1 rang him and he
was enthusiastic.

Later that day, | sent an emait reporting back to the group. | copied Mr Lew
into the email “to ensure that | have correctly conveyed our conversation.”

The email included:

“I said to Darryl that we were revising our earlier draft and that once
we've sent it to him, we would like the opportunity to sit down and
discuss it with Stephen and him. Darryl agrees with that approach.

Darryl asked me to convey that he is 100% on the same page on the
direction we discussed, with perhaps a few nuances around the edges
{and | think we would also agree that there are some nuances that
remain to be addressed). He said that he is excited that we are
heading in this direction.”

Mr Lew never disagreed with the email.

CRU sent to KCDC a document dated 13 December 2014 “Strategy for
identifying coastal erosion hazards on the Kapiti Coast and developing PDP
provisions to manage them”. That document is Annexure D to Katharine
Moody’s affidavit.

The document sought to provide a more cost-effective, efficient and focussed
approach to identifying the areas aft risk from coastal hazards. It would
enable the work to be carried out in a shorter timeframe and at less cost than
the KCDC approach.

There was a meeting on 9 February 2015 between the small group and Darryl
Lew and Stephen McArthur, who was Mr Lew's superior.

Based on my recollection and my record of meetings with Mr Lew and
Stephen Daysh {a consuitant who, at that time, was helping to manage the
PDP pracess), in May 2015 | said to Mr Lew that he needed to progress
CAG.

[ suggested that, if he was too busy, someone else eg a consultant could take
over that piece of work”. My recollection is that he said that the work was
important so he should keep control of it.

Mr Lew resigned in August 2015 and left KCDC in September 2015.

47 A consuitant, Robert Schofield, had been engaged by KCDC to deal with the Coastal
Panel's work. There are numerous consultants engaged in various matters relevant to the
PDP, and the PDP itself. My suggestion was not novel.

A
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No final terms of reference have been developed, no CAG has been
established, no relevant coastal work has been commissioned, and now
Council officers have taken the position that no variation to the PDP is to be
advanced,

Council officers’ position that there is to be no variation

It was not until the Hearing Panel's Minute 3 (dated 10 March 2016), that |
finally knew with certainty that Council officers had no intention of notifying a
variation to the PDP to deal with coastal hazard matters.

Attachment 2 to the Panel's Minute 3 states:
“Question
Has the Hearings Panel been advised of any variations to the PDP?
Answer

Yes, the Urban Tree Variation which was notified on 4 September
2015. The Hearings Panel will hear the submissions/further
submissions on this Variation. The hearing schedule incorporates the
necessary time,

Question
How many variations have been signaled to the Hearings Pane!?
Answer

Aside from the Urban Tree Variation, there are no other Variations
that the Hearings Panel is aware of. The understanding is that no
other Variations are proposed at this time.”

Much earlier, | had become aware that Council officers had in mind that the
PDP could become operative and that provisions from the current operative
District Plan could also remain in place. | considered that what they were
considering was fraught and thought that they would eventually realise that
too.

Furthermore, | was not aware of any Council resolution to abandon its 24 July
2014 resolution to progress a variation. | have since looked for such a
resolution and have been unable to find one.

Katharine Moody's affidavit (paras 20-23 and Annexure A, para 27 and
Annexure B, and para 28 and Annexure C) deals with the timelines provided
in officers’ report to the Council or the Regulatory Management Committee.

The PDP implementation Plans provided to the Regulatory Management
Committee up to April 2015 include the erroneous reference to “... Plan
Change ...".
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After that, the reference to CAG and "... Pian Change ..." disappeared.

I have looked at the officers’ reports to the Regulatory Management
Committee around that time to determine whether the Committee was told
about any significant change in approach away from a variation.

There was no May 2015 meeting of the Committee.

The officer’s report® for the 11 June 2015 Regulatory Management
Committee meeting says that the report is for information purposes and does
not seek a decision. The report refers to the Council having (on 24 July
2014) chosen Option 4 which is “to continue with a modified PDP process
which addresses the Plan as whole using the ‘basket of tools’ available to the
Council.”

“‘Basket of tools” is the term used in the Allan/Fowler report to include
withdrawals, minor corrections and variations*®,

There was no timeline attached to that officer's report.
That officer’s report states:

“13  The PDP is now in the statutory phase between close of
submissions and commencement of hearings. As the PDP
process has already been adopted by Council this report has a
low degree of significance.”

The officer's report™ for the 23 July 2015 Regulatory Management Committee
meeting included Annexure C of Katharine Moody's affidavit. That PDP
Implementation Plan does not include reference to “... Plan Change ...” or
CAG.

Like the earlier report, the 23 July 2015 officer’s report says that the report is
for information purposes and does not seek a decision. It also refers to the
Council having, on 24 July 2014, chosen Option 4, the modified PDP process
which addresses the Plan as a whole and the basket of tools.

It states:

‘12 The PDP is now in the statutory phase between the close of
submissions and commencement of hearings, As the PDP
process has already been adopted by the Council this report
has a low degree of significance.”

So while CAG and the reference to ... Plan Change ..." had been removed
from the PDP implementation Plan, the officer’s report did not draw anything
to the Committee’s attention.

48 Available at

hitp:/Awww kapiticoast.govt.nz/contentassets/db1d15bcobteda2db84b6647d0b36cd9/ 1 1-
june-2015/1 316-rme-or-june-update-on-the-proposed-district-plan-sp-15-1 587.pdf.

49 Pages iii, 35-36.

50 Avallable at

http:/fwww . kapiticoast.govt.nz/contentassets/4b1d15bcob1 e4a2db84b6647d0b36cd9/23-july-
2015/sp-15-1615-july-2015-update-on-the-proposed-district-plan. pdf.

A
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The Minutes® of that 23 July 2015 meeting record that Christine Foster was
introduced to the committee:

“to clarify coastal hazards Section 32 which she confirmed they have
been receiving feedback on. This will be analysed, with issues
collated, then a Section 32 completed.”

While the Minutes were confirmed at the next meeting, it is apparent that the
Minutes are incarrect. | had dealings with Christine Foster at that time and it
was the urban trees variation, not coastal hazards, that she was working on.
The quote appears following references to discussion about the urban trees
variation, but just before a reference to an advertisement that had been
placed by CRU in the local paper. The advertisement by CRU was about the
urban trees variation, not coastal hazards.

So there is no record of anything being brought to the Regulatory
Management Committee’s attention at that stage in relation to not advancing
CAG or a variation, except if the Committee noticed the change in the PDP
Implementation Plan.

An officer’s report dealing with the PDP’s readiness for hearing was prepared
by Sue Powell, PDP Programme Director, for the 10 December 2015 Council
meeting.

In the context of the quote set out in the next paragraph about Option 4 from
that officer's report, # is relevant to recall the Allan/Fawler report's description
of Option 4 in terms of continuing with a modified PDP process which
addresses the plan as a whole (emphases added)™:

“Option 4: continue the PDP process, but modified so that the
process efficiently addresses the plan as a whole, and drawing on the
"basket of tools” available to the Council where improvements are
needed that are beyond the scope of submissions.”

51 Available at

hitp:/iww kapiticoast.govt.nz/contentassets/4b1d15bctb 1edadb84b6647d0b36cd9/23-july-
2015/rme-minutes-23-july-2015.pdf.

52 At page iii of the Allan/Fowler report.

a
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166. The report™ to the 10 December 2015 Council meeting states (emphases

added)™:
“BACKGROUND
3 On 24 July 2014, the Council chose Option 4 recommended by
the [Allan/Fowler report]. This option continues with a modified
PDP process which addresses the Plan as a whole using the
‘haskef of fools’ available to the Council.
CONSIDERATIONS

Hearings Readiness

10

12

Officers have assessed the state of “readiness” in order to
commence hearings. The recommendations cutlined in the
independent review report [the Allan/Fowler report] have either
been addressed, or are in the process of being addressed.
Officers see no impediment at this stage to commencing
substantive hearings in April 2016.

The formation of the Coastal Advisory Group (CAG) and
further coastal hazard investigation work has not progressed,
with the focus being on advancing the live aspects of the PDP
through the hearings process. Also, with work ocecurring at
central government and Greater Wellington Regionai Council
levels, further Kapiti Coast District Council work should await
the outcome of decisions that are yet to be made.”

167.  In that report to Council, there is:

a. no reference to coastal variation(s) not being advanced in accordance
with the Council's 24 July 2014 resolutions;

b. no recognition or explanation of the range of adverse consequences
of not advancing CAG or variation(s); and

c. reference to work ocourring at central government and Greater
Wellington Regional Council levels and that future KCDC work should
await the outcome of decisions that are yet to be made. Further
delays in CAG or a variation or plan change seem to be
foreshadowed.

53 Available at

http:/Awww . kapiticoast. govt.nz/contentassets/cf01c654cc78432b893c0abde77ef71d/10-

december-2015/sp-15-1744-proposed-district-plan-pdp-readiness-repori-for-hearings.pdf.

Approved for submission by Kevin Currie, Group Manager, Regulatory Services and Stephen
McArthur, Group Manager, Strategy & Parinerships.

54 pages 1-2.
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Under Policy Considerations, that report states™:

“16  The District Plan is the most significant RMA planning
document for the Kapiti community and it is essential that 2
robust and fair hearings process is followed.”

As | said earlier, | had become aware that Council officers had in mind that
the PDP couid become operative and that provisions from the current
operative District Plan could also remain in place.

| had asked about what provisicns of the operative District Plan the officers
were referring to. It did not seem to me that the RMA provided for what they
seemed to be contemplating,

On 29 January 2016 | sent a follow-up email to KCDC asking {among other
things):

“Finally, if it is anticipated that the operative Plan provisions will
continue to apply in refation to coastal hazards and mitigation
activities once the PDP is operative, could you please let us know at
your earliest convenience what precisely are those provisions
(objectives, policies and rules).”

The response was:

“With regards to the Operative Plan provisions that continue to apply,
information can be found at:

http:/iwww.kapiticoast.govt.nzfYour-Council/Planning/District-Plan-
Review/DPR-FAQs/#apply"”.

The provisions from the operative District Plan relate to:

a. unspecified Section C9 objectives and policies regarding the coast
that the FAQs say address issues such as coastal amenity, natural
character and hazards;

b. yard setbacks - in the Residential Zone standards;

¢. relocatable buildings - in the Residential Zone standards with the
areas shown on certain maps; and

d. coastal yard setbacks - in the Rural Zone standards.

| noticed that no rules are to remain in place. There is also no reference to
hazard mitigation activities that would oceur in the Residential or Rural Zones
and the Open Space Zone is not mentioned at all.

The FAQs say "Coastal hazards will continue to be addressed by the
Operative District Plan while the coastal hazards research continues” but that
conveys the impression that the PDP does not deal with coastal hazards,
which is incorrect.

55 page 2.
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There are chapters of the PDP as worded after the withdrawals that are
relevant to coastal hazards although without mentioning coastal hazards, eg
Chapter 2 Objectives, Chapter 3 Natural Environment (eg ecological sites,
areas of high natural character, landscape, earthworks), Chapter 8 Open
Space zone provisions, and Chapter 9 Hazards.

In the absence of Chapter 4 provisions which have been withdrawn, Chapter
8 Open Space zone provisions become critical for coastal hazard mitigation
activities eg hard and soft engineering activities but the rules do not
appropriately address those activities. The overlay provisions in Chapter 3
Natural Environment are alsc problematic for hazard mitigation activities.

KCDC seems to be contemplating having one District Plan (ie when the PDP
hecomes operative) plus some bits from the previous operative District Plan.

The notification of the PDP said that it “amends, and when made operative
will replace, the objectives, policies, rules and standards, maps and
appendices of the operative 1999 District Plan”. So, when eg the Living
Environment rules of the PDP become operative, they will replace the
Residential Zone rules of the current operative District Plan. There wili be no
remaining Residential Zone rules in the current operative District Plan.

There will be no rules o which the setbacks or relocatable buildings
standards® can be linked.

If rules are somehow retained, it does not seem that they will be compatible
with those in the PDP. The operative District Plan refers to dwellings and
family flats®. The PDP refers to buildings, household units, primary
residential buildings and minor flats®, with the SEV recommending changes
to the provisions and definitions. The definitions are not the same. Family
flats in the operative District Plan are defined differently from minor flats in the
PDP.

Katharine Moody’s affidavit addresses the “composite” plan approach at
paras 53-78 of her affidavit.

| cannot understand what exactly Council officers are purporting to do with
this “composite” plan approach and, as a matter of law, how they are
purporting to do it.

The s 42A Report: Part B - Objectives, relating to the Chapter 2 Objectives
hearing and published on 11 March 2016 on the KCDC website, says®
{emphasis added):

“... In the meantime Council is currently considering is position on
which provisions contained in the QDP refating to Coastal Hazards will
remain in force until they are replaced through a future piece of work
on coastal hazards, and the district plan review process is completed.

56 Both are both in the Standards section of the operative District Plan.
57 Rule D.1.1.1(i).

58 Rule 5A.1.8.

59 Paragraph 289,
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It is apparent that the KCDC officers themselves do not know what is
happening.

1 am not aware of any consultation with the coastal community about this
significant change in approach.

PDP Update Keeping you informed on progress - no announcement that
there would be no variation

In the 12 editions of the PDP Update Keeping you informed on progress
newsletter, there is no announcement that there is not to be a variation.

With the knowledge that | now have, there are what | would call subtle hints
as to what they were thinking that one could ascertain if one considered the
material carefully, although it would be difficult to know if the wording was
intentional or just a casual use of terminology.

| set out some examples below.

In PDP Update Keeping you informed - Edition No 8, March 2015 there is a
PDP Implementation Plan timeline. It is the first cne provided in the PDP
Updates. There is reference to “Proposed Coastal Plan Change As Per
Schedule One Process (2 Year Process).”

It | had considered the timeline carefuily, | would have:

a. - probably assumed that the reference to “... Plan Change ..." was a
mistake of the person preparing the timeline;

b. 1would have noticed that the timetable for the *... Plan Change ...”
extends beyond both the hearings and decisions of the Hearings
Panel and the one-year time contingency.

In PDP Update Keeping you informed - Edifion No 7, May 2015 there is a
different PDP implementation Plan timeline. The reference to “... Plan
Change ..." has disappeared completely from the PDP implementation
pracess and there is no indication at alf as to when such a Pfan Change might
occur in the future. The CAG process has disappeared.

PDP Update Keeping you informed - Edition No 8, June 2015 refers to a two-
to-three year CAG process and then says:

“In due course, the Council will be consulting on, and then notifying,
new provisions to replace the proposed provisions that were
withdrawn on 30 QOctober 2014.

Until those new provisions are operative, the Operative District Plan's
provisions relating to coastal hazards ... will continue to apply.”

If I had considered the wording carefully, | would have taken that reference to
be a reference to the stop-gap that was to apply uniil a variation was
advanced.
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How the SEV deals with coastal hazard mitigation activities

The Submitter Engagement Version released in June 2015 was prepared by
KCDC officers following KCDC's withdrawal of the coastal hazard (and other)
provisions. The SEV version has the withdrawn provisions omitted
completely ie not shown as sirike through and includes the officers’ then
current views as to appropriate changes to the PDP. SEV Chapter 4% is
shown as blank with a note that provisions have been moved to SEV Chapter
3 to be renamed “Natural and Coastal Environment".

On 19 November 2015, after helping CRU and others (on a voluntary basis)
with the SEV, | emailed KCDC marked-up copies of Chapters 1%, 2, 24%,
3%, 5%, 8% and 9% as well as a separate document addressing the extent of
the coastal environment and areas of high natural character in the coastal
environment, setting out feedback on the SEV from CRU and others.

A meeting between CRU and others (including me) and a number of KCDC
chapter leads and others was later scheduled for 4 February 2018.

Material that had been sought from KCDC in terms of what provisions
enabled soft or hard engineering coastal hazard mitigation activities and what
the categorisation of such activities would be in the SEV was not forthcoming.

So, the night before the 4 February 2016 meeting with KCDC, | sat down with
the SEV and tried fo figure out the answers to the maiters of concern.

1 spent only one evening, so | said that | did not claim that what | found is
necessarily full or perfect or precisely correct. {n my view, it did not need to
be full or perfect or precisely correct - it just needed to be close enough to
indicate if there is a potential problem for certain activities or not.

There is not only a potential problem. There are actual problems - for all
types of coastal hazard mitigation activities (and for riparian planting along
rivers and streams as well).

As set out in my Evidence and Submissions in note form, the outcome of my
evening’s work of considering the categorisation of the following activities in
the SEV was:

a. new seawalis = NCA® if in area of outstanding natural character or
high natural character that run along almost the entire coast;

b. depositing racks, rip rap or anything not fixed to land = NCA. in area of
outstanding natural character or high natural character;

60 Coastal Environment.

61 Introduction and Interpretation, which includes the definitions.
62 Objectives.

53 A recommended new chapter District-wide Policies.

6 Natural and Coastal Environment.

63 Living Zones.

56 Open Space and Private Recreation Zones.

67 Hazards.

68 Non-complying activity.
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c. seawall maintenance = PA® if very minor work (but any ancillary
activities possibly problematic); NCA in areas of outstanding natural
character or high natural character; if not in area of outstanding
natural character or high natural character DA™ or NCA?;

d. buildings/structures in rivers/streams for coastal hazard mitigation
purposes = not a PA. Didn’'t bother to check to what rule it
cascades’;

e. river and stream mouth cutting = NCA,;

f. dune restoration activities = depends on area but in “ordinary” areas
dune restoration not a PA unless slope 28 degrees or less and if more
than 28 degrees dune restoration is a RDA. In specified areas
(including the coastal environment), dune restoration is not a PA and
could be a CA™, RDA™, DA or NCA depending on the area and the
facts. In addition, the earthworks rules seem very complicated;

g. beach renourishment activities (it was getting late in the evening and |
was running out of steam by now) = NCA in area of outstanding
natural character or high natural character.

My Evidence and Submissions included an Appendix 1 where | set out in note
form the issues | encountered when considering the categorisation of these
activities in the SEV.

I said in my Evidence and Submissions that | did not address the objectives
and policies but if consent is to be required for certain activities the Hearings
Panel needs to ensure that there are appropriate objectives and policies that
would enable the decision-maker o grant consent in appropriate cases.

| should also add here™ that i did not address wider Chapter 3 issues eg
ecological sites or l[andscape matters in that Appendix 1 but focussed on
areas of outstanding natural character and high natural character which run
along almost the entire coast.

in summary, there are serious problems in the SEV (and the PDP) regarding
the categorisation of coastal hazard mitigation activities.

69 Parmitted activity.

0 Discretionary activity.

71 Normally, when an activity is not covered by rule x as eg a condition is not met, | would say
that it defaults to ruie y. However, | dealt with default rules in my Evidence and Submissions
and | wanted to avoid confusion with my concerns about the default rules. So when an
activity is not covered by rule x and is instead covered by rule y, | have used the term
“cascades” rather than defaults.

72 Controlled activity.
73 Restricted discretionary activity.
74 Which | did not make clear in my Evidence and Submissions.
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River and stream mouth cutting provisions - withdrawn provisions have
changed the effect of provisions in the PDP

207. The Regional Council cuts (straightens) the Mangacne Stream mouth at Te
Horo Beach about once a year when triggers in the Regional Coastal Plan
are met. There are separate triggers for flooding and erosion.

208. The cutting occurs both in the coastal marine area and landward of the
coastal marine area.

209. When I first looked at the PDP when preparing our submissions, | found that
overlapping rules had defeated what was intended. River and stream mouth
cutting would not be a permitted activity, though it seems apparent that the
intention is to make it a permitted activity.

210. Instead:

a. river and stream mouth cutting would be a discretionary activity’® in
the PDP; but

b. anon-complying activity” in the PDP with the provisions withdrawn (in
each case, landward of the coastal marine area).

211, Withdrawing the provisions has worsened the categerisation of river and
stream mouth cutting from the PDP as notified.

Extent of the coastal environment and the related maps

212. While coastal hazard and coastal erosion references have been withdrawn
from the PDP, the extent of the coastal environment is continuing to be
addressed in the PDP.

213. My Evidence and Submissions deals with the extent of the coastal
environment, says that the significantly smaller coastal environment in the
SEV does not give effect to the NZCPS or the RPS, and explains why.

214. The relevance of the coastal environment is that the NZCPS only applies in
the coastal environment.

215. As already noted, Policy 1(2){(d) of the NZCPS identifies “areas at risk from
coastal hazards” as something that the coastal environment includes.

216. | expect that, to give effect to the NZCPS and the RPS, the extent of the
coastal environment emanating from the Hearings Panel will probably be
somewhere between what is shown on the PDP and the SEV maps.

75 Eg Rules 3A.4.4, 4A.4.1. 1 also noticed Rule 3A.4.5 dealing with "Buildings and
development in ... an ecological sife” in light of the wide definition of "Development” and the
Mangaone Stream being in an ecological site.

76 Rule 4A.5.4 because the words "where they are not located in a CHMA” have been
withdrawn from the rule but the rule otherwise remains in place. So the effect of the
withdrawal is that the rule now applies in areas where it did not apply in the PDP as notified
eg the Mangaone Stream which was located in a CHMA.
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What is happening to submitters

Dealing with the PDP and the SEV has been difficult and has been a
continuing moveable feast.

PDP Chapter 4 Coastal Environment was where coastal hazard matters were
addressed but relevant parts have now been withdrawn.

With PDP Chapter 4 provisions mainly removed, the PDP/SEV Chapter 8
Open Space general zone provisions hecame important.

Most submitters on PDP Chapter 4 made no submission on PDP Chapter 8.
Submissions on coastal hazard or coastal erosion provisions that have been
withdrawn are now non-justiciable”. Most submitters would not have
standing to identify overlap issues between Chapter 4 and Chapter 8 or
address or appeal any Chapier 8 matters. Everyone assumed that Chapter 4
was the important chapter, not Chapter 8.

Qur submissions opposed the whole PDP but we said nothing specific about
Chapter 8.

The relevant zone for the coastline where coastal hazard mitigation activities
occur and would occur in the future is the Open Space (Conservation &
Scenic) Zone.

The PDP Chapter 8 description of that zone™ does not mention the coast.
One would not know from reading Chapter 8 Open Space that there were any
coastal hazards or any seawalls or other coastal hazard mitigation measures
along the Kapiti coast.

There are also overlay chapters that are relevant i.e. Chapter 3 Natural
Environment and Chapter 9 Hazards. While PDP Chapter 9 policies did (prior
fo the withdrawal of provisions) apply to coastal erosion, there are flood
hazard rules and erosion relating to flood hazard rules but no coastal erosion
or coastal hazard rules in Chapter 9.

While the Allan/Fowler report did not recommend any Chapter 9 withdrawals,
withdrawals have occurred. Section 9.1.2 General Natural Hazard Policies
following the withdrawals reads:

“These policies apply to all natural hazards-including-coastal-erasion
in addition to more specific policies in this chapter apd-the-Goastal

Envirenment Chapter”

77 West Coast Regional Council v Royal Forest & Bird Protection Society (2006) 12 ELRNZ

269.

78 PDP page 8-8.
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The intent of the withdrawal is presumably to say that coastal erosion is not
dealt with in Chapter 9. But as the provision is worded after the withdrawal, it
says that the policies apply to all natural hazards. Once the PDP is operative
and the strike through removed, readers would presumably assume that the
policies apply to coastal hazards or the issue would at least be unclear™.

There were a number of other significant withdrawals in Chapter .

It remains unclear to me whether, from a coastal hazards perspective, other
submitters and | should be addressing Chapter 9 policies at the PDP hearings
or whether the policies have nothing to do with coastal hazards.

! have spent a lot of time considering the Chapter 8 rules and how they apply
to coastal hazard mitigation activities, raising the issues with KCDC officers,
and putting the issues in writing for the Hearings Panel.

Subsequent to that, s 42A report: Part B - Chapter 8 Open Space® has been
released. There is a separate document with a mark-up of the relevant
provisions®'.

The mark-up of Chapter 8 says in the notes in underlining at the beginning of
the rufes but not at the beginning of the chapter or policies that:

“Notes: [1A]l The provisions in Chapter 8 do not apply to ...
natural hazard mitigation unless specifically noted in
the relevant rule... For rules relating to natural hazards
refer to Chapter 9 Hazards...”

| note however that there is no similar statement in the policies.

So the Open Space policies would apply to any application for consent for
coastal hazard mitigation activities along the coastline where rules in Chapter
8 or elsewhere require consent.

Having considered Chapter 4 before the provisions were withdrawn, and then
having considered Chapter 8 rules as the provisions that would apply in the
absence of Chapter 4, | am now told to go to Chapter 9 Hazards for the rules.

I explained to the Hearings Panel when | appeared on 4 April 2016 that the
Chapter 9 s 42A report with the accompanying provisions is not yet avaiiable
so | do not know what the officers will recommend as to-Chapter ¢ wording.
There are rules about flood hazards but no coastal hazard rules in Chapter 9
of the PDP.

79 As there are no rules relating to coastal hazards, someone might seek fo argue that the
pelicies do not apply to coastal hazards.

8¢ Available at http:/iwww kapiticoast.govt.nz/globalassets/sev-pdp-and-utvichapter-8-open-
space/s42a-part-b-chapter-8-v2.0-—18-march-2016-for-web.pdf.

81 Available at http://www kapiticoast.govt. nz/globalassets/sev-pdp-and-utv/chapter-8-open-
space/chapter-8-and-2a-open-space-s42a-version---for-web-18-march-2016.pdf.
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There is also a Note in underlining in the mark-up of Rule 8.1.1A.1 - .3 that
says:

“Note: For the avoidance of doubt, the standards for fences and walls
do not apply to seawalls that are constructed for natural hazard
mitigation purposes. Rules relating to seawalls for natural hazard
mitigation purposes are contained in Chapter 8 - Hazards.”

Given that there are currently no coastal hazard rules in Chapter 9 and that
the s 42A report is not available, | do not know what they are to be.

However, when the reporting officer for the s 42A reports for the
General/Plan-wide hearing presented her reports, she referred orally to a
definition of seawall being included for Chapter 4, not Chapter 9.

There is currently no definition of seawall. What scope there is for the officers
to include it or for any submitter to comment or appeal against it given the
withdrawal of all of the coastal hazard provisions from the PDP is unclear to
me.

| also told the Hearings Panel that | do not know how Chapter 3 is addressing
its overlapping provisions as the Chapter 3 s 42A report is not available.

Without knowledge of Chapter @ and Chapter 3, it is not possible to know
whether what is recommended for Chapter 8 is acceptable or not.  But the
hearings for Chapter 8 would be finished before s 42A reports for those other
chapters were available.

And, at the same time, people are being told that bits from the operative
District Plan are to deal with coastal hazard matters in a “composite” plan, not
the PDP.

It also remains unclear, and will remain unclear into the future until any plan
change eventuates, what any plan change to the “operative PDP” would
include.

The 24 July 2014 Council resolutions based on the Allan/Fowler
recommendations vs what has happened

1 now return to the 24 July 2014 Council resolufions (paras 70-73) that were
based on the Allan/Fowler recommendations (para 44).

To see how well the Council’s resolutions that were based on the
recommendations of the Allan/Fowler report have been carried out, | compare
the relevant 24 July 2014 resolutions (set out in italics) with what has
happened in relation to them.
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*1. The Council proceed with the PDP on the basis of a modified
process of hearing and making decisions which includes all elements
setf out in section 5.5 of this report.”

The elements of section 5.5 of the Allan/Fowler report that | set
out at para 46 are also in italics.

“a small tight, appropriately skilled and experienced, technical
team...”

From my perspective, there has not been a small, tight,
appropriately-skilled and experienced, technical team of the
type that | consider was needed for Option 4 to succeed.

Newly-arrived staff have prepared reports at critical stages and
have made crucial mistakes.

There has been turnover of KCDC-employed managers (or a
gap where somecne else has filled in) responsible for the PDP.

The work has been done in silos by a number of different
chapter leads including consultants from different firms with no
“overall plan” chapter lead(s) or l[eads. The internal and
external review work has been conducted in silos™.

Throughout the process, | have continued fo say to Council
officers that there needs to be focus not just on the separate
silos or some interactions between some individual silos or
parts of silos, but focus across related provisions and the
whole plan. The managers have been managing the whele
plan process, but there has not been a whole plan person or
persons dealing with content across the PDP in a way that is,
in my opinion, effective. '

“all Section 42A reports and a tracked changed officer’s
recommended version of the complete PDP should be
available to all a reasonable time (say six weeks) prior fo
commencement of hearings”.

That has not occurred. It seems that the June 2015 SEVis a
replacement, but it has not been drafted to consider hazard
mitigation activities so whatever is to be proposed remains
unclear and submitters will be taken by surprise.

82 |n SEV Frequently Asked Questions on KCDC's website is this information “Other than
Council planners, has anyone else reviewed the Submitter Engagement Version to see
whether it is an improvement on the original PDP?

Yes. As each chapter has been completed (there are 12 in total), it has gone through a series
of reviews — internally by our consents team, externally by Council's legal advisers and also
by Sylvia Allan, who headed the independent review of the PDP. All have endorsed the new
Draft, and have highlighted areas to be worked on throughout the engagement period.”
Awvailable at hitp:/fwww _kapiticoast.govt.nz/Your-Council/Planning/District-Plan-
Review/ox/sev-frequently-asked-guestions/,
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What is more problematic is whether submitters wiil have
standing to address or appeal what is propesed, in light of the
coastal hazard provisions being withdrawn and the
submissions that have become non-justiciable, and in light of
whatever submissions they have made on other provisions that
have become relevant.

“further use of afternative resolution methods (prehearings,
negotiations) folfowing release of Section 42A reports, as
appropriate...”

The hearings schedule generally provides for 10 warking days
between release of the s 42A reports until the time that expert
evidence needs to be lodged, and then a further 10 working
days until the commencement of the hearing, giving fiitle time
for alternative dispute resolution methods.

“careful organisation of the hearing process around topics, ..."

The hearing process was scheduled by chapter. |told the
Hearings Panel on 4 April 2016 that all relevant information is
not available to enable me, or other submitters, to participate
effectively in the hearings.

“2. A detaifed implementation plan including resourcing and timetable
is developed to progress the PDP in accordance with
recommendation 1. A communications plan to keep the community
informed would be a necessary part of the implementation.”

An implementation plan was prepared but progressing the
PDP in accordance with recommendation 1 has not been
achieved.

The timeline that was part of the report to Council for the 24
July 2014 meeting refers to plan change not a variation,
despite the recommendations of Council staff and the
resolution at that meeting referring to a variation.

PDP Updates have been issued but the community has not
been informed that many of the recommendations of the
Allan/Fowler report were not being advanced. In contrast to
the consuitation that accompanied the Coastal Panel and the
Allan/Fowler report, | am not aware of any community
consultation dealing with moving away from the Allan/Fowler
report's recommendations and the relevant Council
resolutions.
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‘4. The Council resolve to withdraw from the PDP the coastal hazard
management areas on the plan maps along with the associated policy
section and rules, and clarify the paris of the operative district plan
which provide slop-gap coverage relating to coastal hazards.”

The Council did withdraw from the PDP the coastal hazard
management areas on the plan maps and asscciated policy
section and rules, except that for some rules relating to
CHMAs only certain words were remaved (thereby changing
the area to which the rule applies).

However, Council staff misunderstood the Allan/Fowler report's
recommendations and virtually all mention of coastal hazard
matters has been withdrawn from the PDP.

The withdrawals extend well beyond what was recommended
in the Allan/Fowler report.

The parts of the operative District Plan were to provide "stop-
gap” coverage until a variation was advanced but now the
position of the Council officers is that there is to be no
variation.

There is to be a "composite” plan but no one, including Council
officers, knows what from the operative District Plan is to be
preserved, how this composite plan is to work from a practical
perspective, how appropriate coastal hazard mitigation
activities are to be provided for, and how integrated
management is to occur,

“85, The Councif develop an implementation plan to progress work on
the coastal erosion hazard assessment, and other aspects of coastal
hazard management. The implementation should build on the work
already done and incomporate adequate and appropriate
communication and consultation provisions, including a rofe for an
advisory group as described in section 6.4 of this report.”

That has not occurred.
“6. At an appropriate time (or times) the Council proceeds with a
variation {or variations} to include suitable and relevant policy,
methods and rules in the PDP to address the district’s coastal hazards

in accordance with the NZCRS, the RPS and best practice ...".

That has not been done.
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The timeframe and the extent of matters to be included in any
future ptan change remains unclear,

*{c) adopt Option 4 (continuation of the Proposed District Plan
process) but reserve the ability fo invoke Option 3 (withdraw the PDP)
once further analysis of all submissions have [sic] been completed in
November 2014.°

Option 4 was adopted and confirmed in November 2014.

“That the Council endorse the formulation of a Coastal Advisory
Group (CAG) with membership from key statutory agencies,
neighbouring councils, submiliers, coastal land owners and
community representatives with an independent chair.”

No CAG has been formed.

“That staff develop a draft terms of reference for the Coastal Advisory
Group and identify the skills / attributes of potential group members for
Council consideration.”

Drait terms of reference were prepared and circulated to some
people, including myself, for comment. | expressed concerns
about the draft. CRU developed an alternative proposal that
Council staff liked, except for some details. CRU's proposal
would have meant that the work could be done more
efficiently, cost-effectively and quickly. No final terms of
reference were prepared.

in summary, most of the 24 July 2014 Council resoiutions for advancing
Option 4 based on the Allan/Fowler report have not been carried out.

PDP Updates have heen issued but there was no announcement about the
various ways in which the Councif's resolutions based on the Allan/Fowler
report’s recommendations were not being advanced. There has been no
consultation with those affected. It seems that Council officers have not
considered the implications of what they are seeking to do.

Hearings Panel Minute 5

Hearings Panel Minute 5% has been issued. It is annexed hereto and marked
“A",

The Minute records that the Hearings Panel is not addressing “coastal hazard
management” but is intending to proceed with hearings on Chapters 3, 4, 8,
and 9 later in the hearings schedule.

My initial reaction is that it is not clear to me how the Hearings Panel can do
one without the other.

83 Available at http://www kapiticoast govt.nz/globalassets/sev-pdp-and-utv/pdp-hearings-
minutes/minute-5.pdf.
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The Minute gives directions {o:

a. urgently review the hearings schedule to reschedule Chapters 3, 4, 8
and 9 to the second half of the hearings schedtile;

b. prepare a s 42A report that addresses how the PDP provisions
relating to the ‘coastal resource’ fit together, including the relationship
of those provisions with the “extant Operative District Plan provisions
relating to coastal hazard management”; and

¢. the s 42A report writers for Chapters 3, 4, 8 and 8 to confer and
ensure that their respective reports present an overall ‘whole of coast’
approach to address any integration matters.

| have some further initial reactions.

While that may buy time and provide useful information for some, it does not
address issues such as standing to participate and appeal, given that
submissions on coastal hazard matters have become non-justiciable.

in addition, if there are provisions in the PDP that are sufficiently general to
relate to coastal hazard management eg the earthworks provisions in Chapter
3, and if those provisions come into effect without it being clear that nothing in
the PDP applies to coastal hazard management and exactly what coastal
hazard management means, those provisions will apply.

It also seems to mean that the provisions in those PDP chapters will be
addressed without considering coastal hazard management matters except it
seems in relation to the operative District Plan. The provisions in the PDP
chapters will become “locked in” (to use a colloquial term). Given standing
issues, the ability of coastal people to influence them or appeal against them
seems problematic.

The inability of coastal submitters to control whether the “locked-in" provisions
would be included in any future plan change also seems problematic.

In light of the comments in the Alian/Fowler report about the state of the
operative District Pian, how the “composite” plan can be seen to give effect to
the NZCPS remains a mystery.
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Conclusion

258.  If I thought that the processes being adopted by KCDC and the Hearings
Panel could fix the problems of the PDP, | would not be making this affidavit.

e

L/ Joan Edra Sterling Allin

Swoern . _;.|gl
AEEIRMED at Waikanae this \2 ay of April 2016 before me:

N [
Aé%ﬂ the High Couft of New Zealand

Patricia Penny Amor-Davy
Solicitor.
Waikanae




KAPITI COAST DISTRICT COUNGIL
PROPOSED KAPITI COAST DISTRICT PLAN
HEARINGS PANEL MINUTE 5
7 APRIL. 2016

INTRODUCTION

1.

In accordance with s34A(1) of the Resource Management Act 1991 (the Act) the Kapiti Coast
District Counell {the Councll) has appointed 2 five-mamber Hearings Panel (the Hearings
Panel) which comprises three independent commissioners and two councillor commissioners
to hear alf submisslons and further submissions on the Proposed Kapiti Coast District Plan
(the PDP) and prepare reports (with recommendations) on -the submissions and further
submissions for the Council’s consideration and adoption.

This Is the Hearings Panel's fifth Minute. s purpose is to record some important procedural
issues that have been raised by some submiiters during the course of the first two days of
Hearing 1 dealing with Gereral/Plan-Wide Issues, particularly the presentations. (legal
submissions and evidence) of the following submitters (in order of appearance):

Submitter 451:  Rob Crozier and Joan Aliin
* Submitter 378: Coastal Ratepayers Unitad (CRU)
* Submitter 38:  North Otaki Beach Residents Group Iné {(NOBRG)

After discussing the procedural issues as presented, we have corichided that the Hearings
Panet should provide some directions o the parties In terms of the Hearings Schiedule for the
remainder of the PDP chapters, and particularly In respect to Hearing 2-set-dowri for Chapter
2 Qbfectives commencing on Tuesday 12 April 2016,

Before aftending to the above, we wish to record three matters:

(a) firstly, to record our appreciation of the professional, clear and nen-emative manner in
which the procedural issues we are about to canvass have been placed in front of us.
We particularly wish to acknowladge the clarity provided by Mr Maassen in fespect to the
Issue from his client's {NOBRG's) perspeclive. His Memorandum dated 5 April 2016 has
been instrumental in arriving at this Minute;

{b) secondly, io make it clear that we have not received any formal preséntation from
Councll stafffrepoit writers on this issue, other than what is publicly avaifable in the
Beclion 42A Part B Report on General/Plan-Wide lssuss published on the Council web
shte on 4 March 2018; and

{c} thirdly, we are aware that NOBRG has made ah Application for Declaration to the
Environment Court purstant to 8312 of the Act in relation 16 vaiious procedural matters
concerning the PDP process to date, This Minute doss not seek to undermine that
appiication and is not a resporise to nor intended to have any bearing on that application..

As per previous Minutes issued on behalf of the Hearings Panel, it is highly likely that other
directions In the form of subsequent Minutes will be issued from time to time during the
course of the hearings.

THE I1SSUE

6.

The Issue addressed In this Minute concerns 'coastal management in the broadest sense;
both the natural values assoclated with the coastal resource and the associated management
of natural hazards associated with that very resource, The way in which decislon-making may
or may not be integrated in considering those malters is pivotal to that issue. '
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10.

11,

12.
13.

14.

15

In this respect there havé been concerns expressed, particularly by the &foremantioned
submitters, that none of the parties - the submiltters, the s42A Report writers or the. Hearings
Panel - are in a position to address the integrated management of the coastal resource..

Although each of the aforementioned submitters raised the lssue, It was brought into sharp,
focus in the Memorandum tabled on behalf of NOBRG by #Mr Maassen,

Mr Maassen requested that we address six questions, adding that the questions:

* ... should be addressed by the Panel by Minute before hearing submissions ori Chapter 2.
The answers fo these questions, or the failure to answer, may be referred 10 in the devlaratory
procesding”,

Tha six quastions were:

Questiori 1: I the Panel addressing coastal hazard managerment despite the withdrawal of
all refarences of coastal hazard in objectives and provisions by public notice. by

KCDC in April 20142*

* For the purpose of ihis ‘question coastal hazard management means:
management of gl coastal resources including those hiol in private ownership
for the purpose of the statutory furiclion of avoidance and mitigation of hazards,

Question 2:  If the answer to Question 1 is yes, in what respects is coasfal management
boing addressed. in othér words, what is the scope of ihat lopic and does it
cover objectives and provisions?

Quastion 3: I the answer o Quostion 1 is wes, Then is the Panal goini fo hear submiesions
from those subrmitters (in. excess of 400) who eddressed the tople of coastal
hazards by addressing the provisions in the PDP on that topic, and if so, what
steps have been faken fo inform those submitters that the topic of coastal
hazards is baing addressed?

Question 4:  If the answer to Question 1 Is yes, then what ischnical evidence is the Panel

expacting to receive on that topic in light of the resolution to adopt Option 4 by
the Council in July 2014, and no tfurther technical expert assessments. or
consultation have occurred?

Question 5:  If the answer 1o Question 1 is no, then does the _Pane_l ‘consider It is ina
position to address the statutory functions of the Council under s31, 574 and
878, including the obligation of giving effect to NZCP?

Question 6:  If there are operative. provisions that will be relled on to address hazard
‘managerient, what are they and how do they relate o the PDP?

n relation to Question 1 our answer is "no”, The Hearings. Panel is not addressing "coéstal

hazard management”, as those provisioris were withdrawn from the PDP by public notice on
31 October 2014,

Given that our answer to:Question 1 Is “no”, we then moved directly to Question 5.

‘We accept that. a function of Councll is 10 establish objectives, policies and methods to

“achleve integrated menagement of the sffects of the use, devalopment,.or prolection of land
and associated natural and physical résources of the district” [s31{1 Ya)), including for the

3

;purpose of, inter alia, “the avoidance or mitigation of natiral hazards'”.

Given that the coastal hazard management provisions were withidrawn ‘and are not provisions
we are tasked with addressing, we arg not therafore in a position to sddress the above cited

statutory funiction at this pdint i ime.

Following .our careful consideration of Mr Maassen’s submissions. we have identified thres
potential options to deal with the position deé: ed ahovie. These options are:

< TF




16.

17.

18.

18,

Option 1: that we advise Coundil to discontinue heafing submissions on the'PDP until such,
time as & variation/plan change addressing coastal hazard ‘mahagement Is
prepared and notified.

We are not prepared to adopt this option-as we consider it would materially disadvantage a
large number of 'submitters’ who wishi to- ses matters rescived. without ‘any further delay,
whether they be matlers relaling io the living environment, working ‘énvironimerit, rural
environment, heritage protection, or the numerous other matters riot related to coastal hazard:
management, '

Option 2: that we contlnue to hear submisslons on the yarious cliapters of the PDP as per
the current Hearings Schedule.

For the reasons we outline below in relation to Option 3, we do not.intend to continue to hear
the PDP submissions and further submissions as per the Hearings Schedufe dated 29 Margh
2018, which, we note, was “Subject fo change™:

Option 3: that we amend the Hearings Schedule o delay hearing submisslohs on Chapler 3
(Natural Environment), Chapter 4 (Coastal Environment), Chapter 8 {Open Space).
and Chapter 9 (Hazards), and bring forward several of the other chapters 10 .an
earlier start point,

Adoption of Option 2 will provide an opportunity, and at a later stage, for all relevant issues.
concerning coastal hazard management to” be clarified, including, for example; ‘how the
‘continuing in force' provisions of the Operative District Plan will-have a role to play pending
the preparation and notification of coastal hazard management provisions through a Schedule
1 process, which we understand remains the Council's firm intention.

Adoption of Option 3 is also an acknowledgement that we are not disbarred from continuing to
hear submissions and further submissions on the PDP. We consider |t is a praclical and
pragmatic response to the Issues ralsed by the aforementioned subrnifters.

We would be- assisted if any of the aforementioned submitters had a view on whether any
other provisions (outside of Chapters 3, 4, 8 and 9) may impinge on coastal management and
should therefore also be excluded from any.hearing prior to that foreshadowed under Optlony
3.'We would be pleased if any response(s) could be provided without delay. Essentlally; to
use Mr Maassen's words, we are seeking an agresment now on what PDP provisions should
be 'ring-fenced’ fo a later hearing date given our intention to Implement Option 3.

Because submitters” appearances have already been confirmed for Chapter 2 {Objectives) we:

‘still intend to commence hearing those submissions on Tuesday 12 April 2016. However, we
‘note that if any submitter whose primary Interest is coastal management wishes 1o delay.
‘presenting on -what they consider o ba relevant Chaptef 2 objectives until. submiissions on

Chapters 3, 4, 8 and 9 are heard, that opportunity will be provided:

DIRECTIONS

20,

Given our intention to adopt Option 3, we make the following directions:

(a) That the Hearings Administrator urgeitly review. the Hearirigs Schedule, in; conjunition
with the Chalr of the Hearings Panel, to reschedule” Chapter 3 (Natural Environment).
Chapter 4 (Coastal Environment), Chapter 8 (Open Space) and Chapter 9 (Hazards) to
the second half of the Hearings Schedule. i '

(b) That the Group Manager, Strategy and Planning Instruct officers. to prepare 4 8424

Reporf that addresses how the PDP provisions refating to the ‘coastal ‘resoiirce’ fit
together, including the relationship of those provisions with this axtart, Operative District
Plan provisions relating to coastal hazard management, The Hearings Panel envisages
that this report will be separate from the individual ¢hapler reports, -

(c) That the s42A report writers for Chapters 3; 4, 8 and 9 confer and ensure that their
respective reparts present an overall ‘whole of coast’ approach to address any Integration

matters.
gz\ 3
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CONCLUDING COMMENT

21,

22,

23,

24,

The Hearings Panel accepts that rescheduling the “chapter by chapter hearings. as ‘how
proposed (Option 3) may potentially cause some inconvenience for some submitters.and their
witnesses. However, having reflected on the mafters raised by the ‘aforementioned
submitters, on balance, and in sesking to achleve fairness for all submitters, and not just the
subinliters whose primary interest 18 coastal: hazard mahagement; while, at the same dme;
providing an opporiunity to seek clarification.around the wider coastal mahagement issus, we
consider that Option 3 I$ in the best intarests of a fair hearings process.

‘We encotirage all parties to regularly check the web page on the hearings for regular updates

on the hearings and any alterations fo the hearings schedule. As a feminder; that-can be
found at: httpfiwww kapilicoast.govinz/Your-CouncilfPlanningDistrict-Plan-Review: Also, |
wilt ensure that when a revised Hearlrigs Schedule is avallable, which is anticipated to be no
later than Friday 15 April 2016, submitters are immediately advised.

in the meantime we can confirm that the Chapter 8 (Open Spacs) Hearing 3 scheduled to
commence on 20 April 2016 will now not proceed, but will be rescheduled to a later time {to
be confirmed).

Finally, we can also advise that It Is the Hearings Panel's intantion to. make provision for an
additional (final) hearing at the end of the Hearings Schedule, which' we will refer 10.as a
‘whole-of-plan integration’ hearing, We consider that thig opportunity to considar the overall

'PDP is important as we are not proposing to issue any recommendation reporis to Coundi] on

a ‘chapter by chapter' basis. Rather, a single report will be made to Coungil at the conclusion
f the hearings process,

Ao

Alistair Aburn
Chairperson

for and on behalf of
Proposed Kapltl Coast District Plan Hearings Panel

7 Aprit 2016
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